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PLAINTIFF'S BRIEF IN 
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MOTION IN LIM/NE TO 
EXCLUDE EXPERT 
TESTIMONY OF 
EMMANUEL TANA Y 
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Plaintiff hereby opposes the motion in limine of the Defendant State of Ohio, to preclude the 
Plaintiff from offering expert testimony of Emmanuel Tanay, a forensic psychiatrist. The reasons 
and authorities for denying the Defendant's motion are set forth in the attached brief in support, 
which is hereby incorporated by reference. 
Respectfully submitted, 
~~1:1:-Gilbert (0021948) 
George H. Carr (0069372) 
1700 Standard Building 
1370 Ontario Street 
Cleveland, Ohio 44113 
Attorneys for Plaintiff 
-BRIEF IN SUPPORT 
L Background 
Plaintiff has proffered the written report of Dr. Emmanuel Tanay, pursuant to Local Rule 
21.1, in order to allow his live testimony at trial. The State has moved for an order in limine 
excluding his testimony, on the grounds that (1) his report does not contain a list of the materials he 
has reviewed; (2) he offers opinion in fields beyond his purported expertise; and (3) his methodology 
and conclusions are not "reliable" or "relevant" for the purposes of Ohio R.Evid. 702. This motion 
should be denied as premature. 
II. Law and Argument 
Ohio R.Evid. 702 governs the admissibility of expert opinion testimony in Ohio. The Ohio 
Supreme Court has ruled that scientific or technical evidence is "subject to a judicial analysis for 
prejudice" under Ohio R.Evid. 403. State v. Pierce, 64 Ohio St. 3d 490, 497, 597 N.E.2d 107. 112 
(1992). In determining the admissibility of purported "expert" testimony, a trial court must examine 
the methods used by a proffered expert witness in reaching any conclusions, and the conclusions 
themselves, in balancing "the probativeness, materiality, and reliability of the evidence against the 
risk of misleading or confusing the jury or unfairly prejudicing the [adverse party]." Id at 496, 597 
N.E.2d at 112, quoting CASE NOTE, UNITED STATES v. Two BULLS: EIGHTH CIRCUIT ADDRESSES 
ADMISSIBILITY OF FORENSIC DNA EVIDENCE (1991 ), 37 Loyola L.Rev. 173, 177. 
This approach requires a trial court to critically examine a proffered expert witness' 
credentials and the methodology underlying the opinions reached by the witness, in order to prevent 
the jury from being misled or confused by expert testimony. 
A. List of Reviewed Materials 
The State's first ground for objection is that Dr. Tanay's written report does not contain a list 
of the materials he has reviewed in reaching his conclusions. However, no rule mandates that such 
a list be included; all that is required by Local Rule 21.1, Part I(B), is that any report submitted 
"adequately sets forth the expert's opinion." Therefore, the State's arguments that Dr. Tanay does 
not adequately explain his conclusions or list the materials he has reviewed are not a violation of any 
Rule. 
B. Opinions Outside Area of Expertise 
The State's second objection is that Dr. Tanay offers opinions outside his area of expertise. 
However, until Dr. Tanay's expert voir dire, the State's assertion that Dr. Tanay possesses no 
expertise in the areas in which he renders an opinion is simply conjecture. 
Furthermore, the State asks for an overbroad remedy on this issue: if Dr. Tanay has opinions 
on issues not within his area of expertise, those should be prevented by contemporaneous verbal 
- objections at trial. Excluding a witness from testifying at all, even on matters within his field of 
-
expertise, would not further the interests of justice. Instead, if this Court concludes that Dr. Tanay 
has no expertise in a given area, a more limited order in limine would prevent his opinion testimony 
in that area, while still allowing him to testify to matters within his expertise. 
C. Reliability of Methods and Conclusions 
The State next argues that Dr. Tanay's testimony should be excluded because of his failure 
to satisfy the requirements of Ohio R.Evid. 702(C) that testimony be "based on reliable scientific, 
technical, or other specialized information." 
In evaluating the reliability of scientific evidence, several factors are to be considered: 
(1) whether the theory or technique has been tested, (2) whether it has been subjected 
to peer review, (3) whether there is a known potential rate of error, and ( 4) whether 
the methodology has gained general acceptance. Although these factors may aid in 
determining reliability, the inquiry is flexible. The focus is "solely on principles and 
methodology, not on the conclusions that they generate." 
Miller v. Bike Athletic Co., 80 Ohio St. 3d 607, 611-612, 687 N.E.2d 735, 740 (1998), quoting 
Daubert v. lvferrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) (citations omitted). 
Dr. Tanay is a recognized expert in the field of forensic psychiatry, and has authored 
articles and books dealing with this field. See Exhibit A (Dr. Tanay' s curriculum vitae). In fact, 
Dr. Tanay has authored articles about the relevance of expert psychiatric testimony to criminal 
investigation, e.g., "The Psychiatrist in the Courtroom as an Expert Witness," Review of Clinical 
Psychiatry and the Law (1989), and has presented at medical seminars explaining the value of 
forensic psychiatry, e.g., The Psychiatrist in the Courtroom at the Michigan Psychiatric 
Society's 1989 annual meeting; The Expert Witness and the Cause of Justice at the Central New 
York Psychiatric Center in 1991. Until Dr. Tanay is permitted to testify during expert voir dire 
regarding his publications, peer review, and the acceptance of his field within the relevant 
- community, this Court has no basis upon which to conclude that Dr. Tanay's conclusions are 
based on "unreliable" methodologies or theories. 
-
llL Conclusion 
The State's objections as to the lack of specificity or a list of materials rev~ewed are 
meaningless, as no such requirements are imposed by any Rule. The State's arguments relating 
to Dr. Tanay' s attempts to render opinions outside his area of expertise would not be remedied 
by a broad order in limine; instead, those issues should be dealt with at trial. 
... 
-
-
Similarly, because of the lack of evidence contained in the written report submitted 
pursuant to Local Rule 21.1, this Court has insufficient information upon which to conclude that 
Dr. Tanay has rendered "unreliable" opinions for the purposes of Ohio R.Evid. 702(C). 
Therefore, the State's motion should be denied at this time, and any more specific objections 
may be renewed during Dr. Tanay's voir dire and testimony at trial. 
J:m~ 
~ilbert co21948) 
George H. Carr (0069372) 
1700 Standard Building 
1370 Ontario Street 
Cleveland, Ohio 44113 
(216) 241-1430 
Attorneys for the Plaintiff 
CERTIFICATE OF SERVICE 
The undersigned certifies that the foregoing Brief in Opposition to the State's Motion In 
Limine to Exclude Expert Testimony of Emmanuel Tanay has been served on William Mason, 
Prosecuting Attorney, Justice Center, 9th Floor, 1200 Ontario Street, Cleveland, Ohio 44113 on 
~ 
this 't1..aay of December, 1999. 
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MEDICAL EDUCATION: 
EMANUEL TANAY, M.D., P.C. 
CLINICAL PlllOPUIOR OP NYCHIATAY 
WAYNS 91'.A~ UNIVeR8ITY 
EMANUEL TANAY. M.D. 
CURRICULUM VITAE 
University of Munich Medical School, Germany, 1946-1951 
,~._._.,....:~~~J~·~; ... 
'' ~:~~~!ti~~·.,_, 
., ;,,~.·~ ...... 
Lh Fellow. Amertcen 
~Al90datloft 
Felew. Aniertc.R~· 
ot Paydlla1rlela . 
Internship at Michael Reese Hospital, Chicago, Illinois April, 1952 - July, 
1953. 
Psychiatric residency at Elgin State Hospital, Elgin, Illinois, July, 1953 -
July, 1956. 
MEDICAL LICENSURE: 
Michigan, Ohio, Georgia 
- SPECIAL TY BOARD CERTIFICATION; 
-
American Board of Psychiatry and Neurology, 1959. 
American Board of Forensic Psychiatry, 1979. 
- also served as examiner for both Boards. 
UNIVERSITY FACULTY APPOINTMENTS: 
<Ir 
Clinical Professor of Psychiatry, Wayne State University. Formerly 
Adjunct Associate Professor, Wayne State University Law School. 
Visiting Professor, Antioch Law School. Department of Forensic Sciences, 
Washington, D.C., 1979. 
HOSPITAL POSITIONS: 
Director, Community and social Psychiatry, Detroit General Hospital, 1965 
- 1967. 
Director, In-Patient Services, Detroit Receiving Hospital, Department of 
Psychiatry, 1958 - 1963. 
Consultant, Vocational Rehabilitation, Veterans Administration Hospital, 
Allen Park. 
22358 FIRWOOD AVENUE. EASTPOINTE. MICHIGAN 48021-2122 
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EMANUEL TANAY, M.D., F.A.P.A. 
HOSPITAL AFFIUA TIONS: 
Cottage Hospital, Grosse Pointe 
Harper-Grace Hospital, Detroit 
St. John Hospital, Detroit 
Sinai Hospital, Detroit 
PROFESSIONAL SOCIETIES: (partial listing) 
American Medical Association 
Michigan State Medical Society 
Michigan Psychiatric Society 
Wayne County Medical Society 
American Psychiatric Association 
American Academy of Forensic Sciences 
American Academy of Psychiatry and the Law 
Michigan Association for Law and Psychiatry 
World Psychiatric Association 
American College of Psychiatrists 
American College of Legal Medicine 
PROFESSIONAL ORGANIZATIONS: 
(including positions past and present - partial listing) 
Michigan Psychiatric Society -
President and Chairman, Committee on Preventive 
Psychiatry: Member, Task Force on Professional Liability. 
American Academy of Psychiatry and the Law -
Vice President and Chairman, Long Range Planning Committee; 
President, Midwestern Chapter. 
American Psychiatric Association -
Chairman, Committee on Occupational Psychiatry; 
Chairman, Committee on Psychiatry and Law; Life Fellow. 
President, Michigan Association for Psychiatry and the Law. 
Member of Consultative Committee, American Bar Association, 
Criminal Justice Section. 
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EMANUEL TANAY, M.D., F.A.P.A. 
American Academy of Forensic Sciences -
Committee on Guidelines for Death Investigation; 
Member of the Ethics Committee. 
World Psychiatric Association -
Member of the Executive Committee, Forensic Psychiatry Section. 
Wayne County Medical Society -
Elected Member of the Executive Council; Co-Chairman, 
Medical-Legal Committee; Elected Delegate to the Legislative Body; 
Chairman, Mental Health Committee; 
Co-Chairman, Ethics Committee. 
Michigan Inter-Professional Association of Marriage, Divorce and the Family -
Vice President. 
HONORS ANO AWARDS: 
•Michigan State Medical Society Flag Award 
"In recognition of meritorious public service as President of the Michigan 
Association of Law and Psychiatry," April, 1969. 
•Certificate of Commendation for serving as Chairman, 
Task Force on Occupational Psychiatry, 
American Psychiatric Association, 1969 - 1970. 
•Detroit Institute of Technology, Award of Merit, given, 
"In recognition of outstanding achievement" in assisting 
Vietnam Veterans, 1973. 
•Sinai Hospital of Detroit, Special Award of Merit, given, 
"In recognition of outstanding services to the psychiatric 
residency program," 197 4. 
•American Psychiatric Association, Certificate of Commendation, given, 
"On the excellence of course presentation at the 132 Annual Meeting," 1979. 
•American Academy of Forensic Sciences, Psychiatry Award, 
given, "In recognition of outstanding contributions to the 
forensic sciences," 1984. 
•American Academy of Forensic Sciences, Distinguished Fellow, 
given, "In appreciation for a lifetime of Service to the 
Forensic Science Profession." 1992 
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. ·EDITORIAL BOARDS: 
-
Journal of Forensic Sciences. American Academy of Forensic 
Sciences. 
Detroit Medical News. Wayne County Medical Society. 
PUBLICATIONS: 
(partial listing of books, chapters, and articles.) 
The Murderers. (New York: The Bobbs-Merrill Company, Inc., 1979). 
"The Insanity Defense," Mental Disorder and Criminal Responsibility, 
Stephen J. Hucker, Christopher D. Webster, Mark H. Ben-Aaron, (Toronto: 
Butterworths) pp. 121-136. 
"Family Violence," Journal of Forensic Sciences ... Vol. 29, No.3, July, 1984, 
pp. 820-824. 
''Forensic Psychiatry and Justice," Michigan Bar Journal. 
March, 1983, pp. 206-212. 
"Psychic Trauma and the Law," Wayne Law Revjew. 15:3, Summer, 1969. 
"Law and the Mentally Ill," Wayne Law Review. 22:3, March, 
1976, pp. 781-813. 
"Psychodynamic Differentiations of Homicide," Bulletin of the American 
Academy of Psychiatrv and the Law, Vol. VI, No.4, 1979, pp. 364-373. 
''The Lindbergh Kidnapping - A Psychiatric View," Journal of 
Forensic Sciences. Vol. 28, No. 4, October, 1983, pp. 1076-1082. 
'Work Deprivation Depression," The Psychiatric Journal of the University of 
Ottawa, Vol. 8, No. 3, pp. 139-144. 
"Right to Refuse Treatment," Bulletin of the American Academy of Psychiatry 
and the Law. Vol. 8, No. 1, 1980, pp. 1-13. 
''The Vietnam Veteran - Victim of War," Post-Traumatic Stress 
Disorder and the War Veteran Patient. edited by William Kelly, 
(New York: Brunner Maze!, Inc., 1985). 
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EMANUEL TANAY, M.D.., F.A.P.A • 
"Psychiatric Contributions to Child Custody Determination," 
Critical Issues In American Psvcblatry and the Law. edited by Richard 
Rosner, M.D .• (Springfield: Charles C. Thomas, 1982). 
"Jack Ruby: A Psychodynamic Study of Murder," Excerota Medica 
International Congress Series No 150, Proceedings of the Fourth World 
Congress of Psychiatry, Madrid, Spain, September, 1966. 
"Initiation of Psychotherapy Wrth Survivors of Nazi Persecution," Massive 
Psychic Trauma. edited by Henry Krystal, M.D., 
(New York: International Press, Inc., 1968) pp. 219-233. 
"Psychiatric Aspects of Homicide Prevention," American Journal of Psychiatry, 
128:7 January, 1972, pp. 49-52. 
"Psychiatric Study of Homicide," American Journal of Psychiatry, 
125:9, March, 1969. 
"Adolescents Who Kill Parents." Australian and New Zealand 
Journal of Psychiatry, 7:263, 1973. 
lhe Dear John Syndrome During the Vietnam War," Diseases 
of the Nervous Svstem. Vol. 37, No.3, March, 1976, pp. 165-167. 
"Mandatory Retirement," Law Enforcement Magazine. April 1981. 
"Pseudo-Political Terrorism," Journal of Forensic Sciences. 
Vol. 32, No.1, January, 1987, pp. 192-200. 
"Psychiatric Reflections on AIDS Education," Psychiatric Annal~. i. 
October, 1988, Vol. 18, No.10, pp. 594-587. 
"Psychological Autopsy: Retrospective Diagnosis of Suicide," Forensic 
Sciences, edited by Cyril H.Wecht, M.d., (New York: Matthew Bender & 
Company, Inc., 1989). 
"The Psychiatrist in the Courtroom As An Expert Witness," 
Review of Clinical Psychiatrv and the Law. edited by Robert Simon, M.D .. 
(Washington, D.C.: American Psychiatric Press, Inc., 1989.) 
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"Psychic Trauma and Medicine," Assembly of the Georgia Medical 
Society and Georgia Psychiatric Association, Atlanta, Georgia, November, 
1979. 
"Violence Among Intimate: Murder, Child Abuse, Spouse Abuse,' 
American Academy of Psychiatry and the Law and University of South 
Florida Department. of Psychiatry, Conference on the Family and the Law, 
Tampa, Florida, March 1980. 
"Psychiatric Contributions to Child Custody Determination," American 
Academy of Psychiatry and the Law, Conference on Family Law, 
Domestic Relations and Forensic Psychiatry, New York City, 
January, 1979. 
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Lecturer, Joint Conference of the National District Attorneys Association and the 
Forensic Sciences Foundation, First National Conference on Forensic Science, 
Snowmass, Colorado, October 1979. 
'"The Psychiatrist's Role In Criminal Investigation,'' American Psychiatric 
Association, Annual Meeting, Toronto, Ontario, May, 1977. 
Past Instructor. Detroit Police Academy. 
"Homicide and the Firearm," address to the Subcommittee on 
Criminal Laws and Procedures of the U.S. Senate Committee on the 
Judiciary, February, 1972. 
'f 
"Remarks on Reintegration of War Victims," and panel member, "Post~Vietnam 
Syndrome," Fourth International Psychoanalytic Forum, New York City, October, 
1972. 
"Coping With Depression in the Injured Worker," Seminar, American 
Occupational Medical Association, April, 1980. 
"Psychodynamics of Unemployment,.. Michigan Mental Health 
Association, Detroit, June 1975. Invited speaker, National Convention of 
the American Industrial Medical Association, Atlanta. 
Teacher for five years of a seminar for industrial physicians, a post-
graduate course, Wayne State University, Detroit. 
6 
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"f ntimacy and Physical Abuse" and panel member "The Battered Spouse," 
Annual Meeting of the American Psychiatric Association, Chicago, May, 
1979. 
'Work Deprivation Depression, 11 Annual Winter Meeting of the Michigan 
Psychiatric Society, Detroit, January, 1982. 
"Schizophrenia and_ Civil Commitment in the U.S.A.," 
"Mass Murder and Serial Killers"; "f nsanity Defense and the Concept of 
Diminished Responsibility," Annual Meeting of the Seventh World 
Congress of Psychiatry, Vienna, July, 1983. 
"Psychiatric Aspects of Manner of Death Determination," Annual Meeting, 
American Academy of Forensic Sciences. February, 1985. 
"Psychiatric Aspects of Product Tampering," Seminar sponsored by 
Central States Association of Food & Drug Officials, Toledo, Ohio, 
October, 1986. 
"Alcoholism and Homicidal Behavior," paper presented to the World 
Psychiatric association Regional Symposium, "Grounds for Involuntary 
Hospitalization. Warsaw, Poland. November, 1987. 
"Psychology of Individual Violence," Wayne State University, 
Anthropology Department, February 1988. 
Expert Witness, ASA/Tort & Insurance Practice Section Seminar on 
Sexual Harassment, Toronto, Ontario, August 1988. 
"Nurses and Suicidal Patient," Henry Ford Hospital School of Nursing,.._ 
Detroit, Michigan, October 1988. 
'VX and Homicide," Wayne State University Seminar on Psychiatry and 
Law, November, 1989. 
"Psychological Autopsy," Cottage Hospital, Grosse Pointe Farms, 
Michigan, January 1989. 
''The Psychiatrist in the Courtroom," Michigan Psychiatric Society Annual 
Meeting, April 1989. 
"Reflections on Expert Testimony," 40th Annual Advocacy Institute, ICLE, 
Ann Arbor, Michigan April, 1989. 
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EMANUEL TANAY, M.D., F.A.P.A • 
"Psychiatric Aspects of the Ted Bundy Case," panel, American 
Association of Psychiatry and the Law, Washington, D.C., October 1989. 
"Direct and Cross-Examination From the Expert's Perspective," ICLE 
Seminar on "Expert Witnesses: Issues of Reliability," Grand Rapids and 
Southfield, Michigan, December, 1989. 
Lecturer, Seminar on "Representing the Closed Head Injured Victim," 
Detroit. Michigan, March 1990. 
''Violence in the Schools," Wayne State University Teachers College, 
Detroit, Michigan, March 1990. 
'Working Effectively with the Mentally Ill Employee: A Primer," 
Metropolitan Detroit Bureau of School Studies, Wayne State University, 
Detroit, Michigan, March 1990. 
"Psychological Autopsy - Retrospective Diagnosis of Suicide," Northville 
Regional Psychiatric Hospital, Northville, Michigan, September, 1990. 
"Aggression and Homicide," Seminar, Wayne State University, Detroit, 
Michigan, November 1990. 
"Standard of Care for Major Depressive Disorders: The Doctor Osheroff 
Case," Cottage Hospital, Grosse Pointe Fanns, Michigan, January 1991. 
"Violence, Psychiatry and the Law," Northville, Regional Psychiatric 
Hospital, Northville, Michigan, January 1991. 
'The Public and the Psychiatrist in Highly Publicized Crime Cases," • 
American College of Psychiatrists, Ft. Lauderdale, Florida, February 1991. 
"Psychiatric Issues in Closed Head Injury Cases," Seminar on 
Representing the Closed Head Injured Victim, Detroit, Michigan, March 
1991. 
'The Expert Witness and the Cause of Justice," Central New York, 
Psychiatric Center, Marcy, New York, May 1991. 
"Ethics and Forensic Psychiatry," Northville Regional Psychiatric Hospital. 
Northville, Michigan, October 1991. 
"Aggression and Homicide," Seminar, Wayne State University, Detroit, 
Michigan, November, 1991. 
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EMANUEL TANAY, M.D •• F.A.P.A. 
"Coping With Violence in the School Setting," Seminar, Wayne State 
University, Detroit, Michigan, January 1992. 
"GBMI: The Michigan Experiment 'Nhlch Spread," Sympo81um, Lecturer, 
American Academy of Psychiatry and the Law, San Diego, California, 
February, 1992. 
"Psychiatric Aspects of Police Misconduct," American Academy of 
Forensic Sciences, New Orleans, Louisiana, February 1992. 
Lecturer, Simkins and Simkins Closed Head Injury Seminar, Northville, 
Michigan, March 1992. 
"Forensic Psychiatry and the Administration of Justice in the United 
States," Polish Psychiatric Congress, Krakow, Poland, April, 1992. 
'Why We Need State Hospitals," Alliance for the Mentally Ill, Washtenaw 
County, Michigan, June, 1992. 
"The Psychodynamlcs and Classifications of Homicide, Including Serial 
Killers," St. Thomas, Psychiatric Hospital, St. Thomas. Ontario, Canada, 
June, 1992. 
"The Psychodynamics of Violent Behavior," Seminar, Blue Water Mental 
Health Facility, Port Huron, Michigan, September 1992. 
''The Kennedy Assassination: Was There a Conspiracy?" Speaker. 
General Dynamics Land Systems, Troy, Michigan, October, 1992 
"Psychiatric Aspects of Physician Assisted Suicide - the Patient and " 
the Physician", Michigan State Medical Society, 1992 Annual 
Scientific Meeting, November, 1992 
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